IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEAMFI TTERS LOCAL UNI ON NO. 420 : ClVIL ACTI ON
VELFARE FUND, et al. :
V.
PH LI P MORRI' S, | NCORPORATED, et al. : NO. 97-5344
MEMORANDUM AND ORDER
Ful lam Sr. J. April , 1998

The nanmed plaintiffs are a group of seven union welfare
funds (“the Funds”), acting on behalf of thenselves and a class
consisting of all other union welfare funds in Pennsylvani a.

They have brought this action against eight major tobacco
conpani es, four public relations firns and trade associ ati ons
whi ch all egedly provide | obbying services for the tobacco
industry. Plaintiffs seek danmages neasured by the increased
health benefits liabilities the Funds have incurred because of
t obacco-related ill nesses suffered by their participating union
menbers. They al so seek injunctive relief to require the
defendants to finance certain renedial efforts in the future.

Plaintiffs' conplaint asserts clainms for Rl CO
violations (Counts | and I1), violations of the Sherman Antitrust
Act (Count 111), clains based upon alleged fraud and conceal nent
(Count 1V), clains for breach of a special duty (Count V) and
clainms for unjust enrichnment (Count |1X). The conplaint also
i ncl uded cl ai ns based upon strict liability (Count VI),

negl i gence (Count VII) and breach of warranties (Count VIII), but



plaintiffs have now expressed an intention to withdraw this
|atter group of clains "w thout prejudice.”

The defendants have filed a notion to dismss the
entire conplaint, and the parties have agreed that, until this
notion is decided, all other aspects of the litigation will be
hel d i n abeyance.

Plaintiffs' encycl opedic conplaint extends to 115
pages, and includes 317 paragraphs. It traces the entire history
of the marketing of cigarettes and other tobacco products in this
country, from 1881 to date, and charges the defendants with a
| engt hy cat al ogue of nalfeasances in their efforts to pronote
har nful tobacco consunption, to mslead the public about the
dangers of snoking, to suppress research which denonstrated the
causal rel ationship between snoking and various di seases, and to
avoi d devel oping a safer cigarette product. Plaintiffs further
al | ege that, because of defendants' successful efforts to conceal
t heir wongdoing, all applicable statutes of limtation have been
tolled until "quite recently"; thus, apparently, plaintiffs seek
to recover all suns which they have expended for nedi cal expenses
associated with treating tobacco-related illnesses, fromthe
i nception of each of the plaintiff Funds to date.

I n support of their notion to dism ss the conpl ai nt
under Federal Rule of G vil Procedure 12(b)(6), defendants nount
various argunments which apply to all counts of the conplaint, and
ot her arguments which address certain individual counts. These

argunents wll be addressed in that order.
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|. Issues commpn to all counts of the Conpl aint

A Causation - proxinmate or renote?

Accepting as true all of the factual avernents of
plaintiffs' conplaint, the defendants' activities have directly
i njured individual workers, causing themto incur nedical
expenses whi ch have been paid by the plaintiffs. But, as the
def endants correctly point out, the general rule has |ong been
establ i shed that one who pays the nedical expenses of an injured
party does not have a direct claimagainst the tortfeasor who

caused the injury. See e.qg., Associated Gen. Contractors, Inc.

V. California State Council of Carpenters, 459 U.S. 519, 532 n.25

(1983); United States v. Standard Q1 Conpany of California, 332

U S 301, 314, 67 S.Ct. 1604, 1611 (1947). The nedi cal expenses
incurred in treating an injury or illness caused by a tortfeasor
are an integral part of the claimof the injured party agai nst
the tortfeasor, and cannot be separately asserted by the payor,
except perhaps by way of subrogation.

In the present case, plaintiffs expressly disclaimany
intention to assert a subrogation claim- presunmably, anong other
reasons, to avoid the need to identify and prove the thousands of
i ndi vi dual cases involved. Plaintiffs also concede that, if the
defendants' liability were predicated upon negligence concepts,

t he damages sustained by plaintiffs would not be regarded as
havi ng been proxi mately caused by the defendants' conduct, but
rather would be too renote and indirect. They argue, however,

that these causation argunents are not applicable to their RI CO
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fraud, and other clains asserting intentional wongdoing on the
part of the defendants.

| am not persuaded that, on the issue of proximte
cause, there is any significant difference anong the various
kinds of clains asserted in this case. | need not dwell upon
this issue, however, because | conclude that all of plaintiffs'
clains suffer froman even nore fundanental flaw, nanely, the
fact that plaintiffs have not suffered any cogni zabl e damages.

As the conplaint carefully points out, all of the
plaintiffs are non-profit, tax-exenpt corporations. The funds
whi ch they use to pay the nedical expenses of their nenbers are
obtai ned fromthe nenbers' enployers, through collective
bar gai ni ng negotiations. Plaintiffs assert that the noney in
gquestion really belongs to the workers, because the enpl oyers’
contributions to the funds really constitute a paynent of a
portion of the enpl oyees' wages.

But whether the contributions are properly attributed
to the enployer or the participating workers, it is clear that
plaintiffs' own economc interests were not affected by the
paynents. The fact that the nedical costs paid out of these
funds i ncreased because of defendants' w ongdoing caused no harm
to plaintiffs; it nerely neant that the unions negotiated a
greater level of contributions fromthe enpl oyers.

Anot her appropriate anal ytical approach is to anal ogi ze
this situation to that of a life insurance conpany. No one would

seriously suggest that a life insurance conpany which pays the
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policy proceeds because its insured was killed could successfully
sue a tortfeasor for causing the death. This is not only because
any such claimwould be entirely indirect and renote, but because
the insurance conpany's prem um structure i s predicated upon
actuarial assunptions and predictions concerning nortality rates
of popul ations; the death of individual policyholders is
precisely the risk the conpany agreed to assune. A tortfeasor
cannot be held liable for nerely providing partial fulfillnment of
actuarial predictions.

Plaintiffs' reliance upon the continued pendency of the
various |awsuits brought by state attorneys general or other
governmental entities to recover increased Medicaid di sbursenents
attributable to tobacco-related illnesses, such as State of

M nnesota, et al. v. Philip Mrris, Inc., 551 NW2d 490 (M nn

1996), is msplaced. |In all those cases (the nunerous unreported
decisions are cited in plaintiffs' initial brief at page 14, and
are collected in plaintiffs' appendix, but will not be |isted
here), the plaintiffs were the entities which actually paid the
i ncreased nedical costs fromtheir own funds. |In our case,
plaintiffs are nmerely handling the paynents with noney provided
by ot hers, and have no genuine stake in the matter.

It should be noted that a reduction of the nedical
costs payable by plaintiffs would not inure to plaintiffs’
benefit. The noney in their hands can only be used to pay
benefits on behalf of others, and, since all are non-profit

entities, plaintiffs cannot claimto have suffered any econom c
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loss in the formof lost profits. | therefore conclude that, as
to all counts of the conplaint, the conplaint fails to set forth
cl ai ns upon which relief can be granted.

B. Addi ti onal |ssues

1. Antitrust d ains

I rrespective of the correctness of the concl usions
thus far expressed, it is clear that Count |11, which charges
violations of the Sherman Act, 15 U.S.C. 81, nust be di sm ssed.
Plaintiffs do not have antitrust standing, and they allege no

injury of the sort the antitrust |aws were designed to prevent.

2. Fraud, M srepresentati on and Conceal nent

Count IV is vulnerable to dism ssal for the
further reason that the defendants are not alleged to have made
any representations to the plaintiffs, as distinguished fromthe
general public. Mreover, the only formof reliance alleged in
the conplaint is the assertion that, because the defendants
m srepresented the true characteristics of tobacco and conceal ed
t he dangers of snoking, plaintiffs were lulled into inaction,
whereas, if they had known what the defendants knew and shoul d
have di scl osed, they m ght have been able to prevent or reduce
t obacco-rel ated di seases anong their participants. In ny view,
clains based on this theory are entirely too speculative to be

t aken seriously.

3. | njunctive Relief

Plaintiffs seek to conpel the defendants to
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institute renmedi al neasures to educate the participants in
plaintiffs' funds, and the public generally, about the dangers of
tobacco; to furnish nicotine patches or other devices to assi st
snokers to stop snoking, to devel op safer cigarettes, etc. Wile
plaintiffs' apparent desire to be helpful to its nmenbers and to
society in general is commendable, plaintiffs sinply do not have
| egal standing to advance such clains, which really belong to the
i ndividual s affected. Moreover, all such matters are within the
provi nce of Congress or the state |egislatures. Judges are not

authorized to |l egislate, by issuing injunctions or otherw se.

4. Failure to Performa Special Duty

In Count V, the plaintiffs allege that, through
various advertising statenents, the defendants assuned a speci al
duty "to protect the public health and a duty to those who
advance the public health,” which obliged the defendants to
cooperate with public health officials, assist in research
efforts into the health effects of snoking, disclose conplete and
accurate informati on about the health effects of snoking, etc.
Such cl ai ns have received short shrift in the reported deci sions.

See @Gunsalus v. Celotex Corp., 674 F. Supp. 1149, 1157 (E. D. Pa.

1987) (advertising statenents cannot give rise to a speci al

duty); Lower lLake Dock Co. v. Messinger Bearing Corp., 577 A 2d

631, 635 (Pa. Super. Ct. 1990) ("special duty" theory applies
only to physical harm not economc injury). Indeed, the tort

alleged in this count is defined in Restatenent (Second) Torts
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88 323 and 324A as being restricted to "physical harnmt which is
defined as "physical inpairnent of the human body, or of |and and
chattels.” Count V nust therefore be dismssed for this

addi ti onal reason

5. Unj ust Enri chnent

Finally, Count IX which alleges a claimfor
unjust enrichnment, is also subject to dismssal. Plaintiffs
al l ege that, by paying nedi cal expenses caused by tobacco-rel ated
i1l nesses, they relieved defendants of their obligation to pay
such nedical costs, and therefore defendants have been unjustly
enriched to the extent of those paynents. In ny view, this is
sinply a subrogation claimexpressed in different |anguage.
Plaintiffs have di savowed any wi sh to assert subrogation clains,
and, as di scussed above, such clains cannot be asserted
i ndependently of the individual clains for personal injuries. It
shoul d al so be noted that in states which preclude a tortfeasor
from reduci ng damage awards by showi ng that plaintiff has
recei ved paynent froma "collateral source,"” there would be an
unacceptabl e risk of double paynent if plaintiffs were permtted

t o pursue subrogation i ndependently.

C. Def endants' Alternative Mtion to D sniss

Def endants have filed a separate additional notion to
dism ss the conplaint, for failure to join indi spensable parties;

in essence, defendants are nerely reiterating that plaintiffs
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have no valid clains of their own which can be asserted
i ndependently of the clains of others, or that plaintiffs' |ack
standing to sue. The alternative notion need not be separately

addr essed.

D. Concl usi on

Counsel for both sides are to be commended for their
diligence, and for the exceptionally high quality of their briefs
and pleadings. In the final analysis, however, the liability of
t he defendants for harm caused by their products and activities
cannot be addressed or resolved in this lawsuit. [If such clains
are to be brought, they nust be brought by the injured snokers or
their survivors, or by state governnents or other entities which
actually suffered direct economc |oss attributable to the
def endants.

Since the obstacles identified above cannot be overcone
by anending the conplaint, leave to amend will not be granted.
The conmplaint will be dism ssed with prejudice, but, of course,

W thout prejudice to plaintiffs' subrogation rights, if any.

| nasmuch as class certification has not yet been sought
or granted, and putative class nenbers have not been notified of
this litigation, the dism ssal now ordered applies only to the

nanmed plaintiffs; the class allegations will be stricken.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEAMFI TTERS LOCAL UNI ON NO. 420 : CIVIL ACTI ON
VELFARE FUND, et al. :
V.
PH LI P MORRI'S, | NCORPORATED, et al. NO. 97-5344
ORDER
AND NOW this day of April, 1998, IT IS ORDERED:

1. The class allegations are STRICKEN fromthe
conpl ai nt .

2. Plaintiffs' conplaint is DIOSMSSED in its
entirety, WTH PREJUDI CE.

3. The di sm ssal now ordered is WTHOUT PREJUDI CE to
plaintiffs' subrogation rights, if any, which nmay be asserted in
litigation which may be brought on behalf of persons directly
i njured by defendants' products or activities.

4. The Clerk is directed to close the file.

John P. Fullam Sr. J.
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